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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Sessions Case No. 220 of 2015 

U/s 147/148/149/325/323/436 ofIPC. 

 
State of Assam 

 
-Vs- 

 
1. Md. Abdul Khalek 

2. Kajimuddin 

3. Saiful Islam 

4. Abdul Gani 

5. Nur Islam 

6. Rashidul Islam 

7. Musst. Salema Begum and, 

8. Nur Jahan Begum.  

 

FOR THE PROSECUTION :-  Ms. R. Chakravarty, Addl. P.P. 

FOR THE DEFENCE  :-  Mr. B. Borthakur, Advocate. 

EVIDENCE RECORDED ON :-  29.4.16, 14.6.16, 1.8.16, 9.9.16,  

19.9.17, 14.5.2019 

ARGUMENTS HEARD ON :-  29.06.2019. 

 JUDGMENT DELIVERED ON   :-   08.07.2019. 
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JUDGMENT 
 

1. The case of the prosecution in brief is that on 13.1.2015, while the 

informant was coming home along with her husband, she suddenly 

noticed that her house was on fire. While she raised alarm, she noticed 

that accused Saiful Islam and Abdul Khalek were running away from her 

house. She then doused  the fire with the help of neighboring people. 

At that time, the other accused persons named in the FIR appeared at 

the PO and dealt dao blows on her husband causing severe injuries and 

also snatched away a bag from the hand of the informant which 

contained a cash of Rs.5000/- and some land documents. Hence, the 

FIR was lodged.   

2. Based on the said FIR, a case was registered and after completion of 

investigation, chargesheet was laid against the accused persons. On 

appearance of the accused persons, copies of relevant documents were 

furnished to him in compliance of the provision of Sec.207 CrPC and the 

case being one triable exclusively by the learned Court of Sessions, the 

same was committed to the learned Court of Sessions for trial 

whereupon the same was again re-transmitted to this court for disposal.  

3. Having heard both the sides and considered the materials on record, 

formal charges were framed against the accused persons u/s 

147/148/149/325/323/436 of IPCand had been read over and explained 

to the accused personsto whichthey pleaded not guilty and claimed to 

be tried.  

4. During trial, the prosecution has examined as many as 9 (Nine) 

witnesses.On closure of the prosecution evidence, the accused persons 

were examined U/s 313 CrPC and at the end of the trial, the argument 

advanced by the learned counsel for both the sides were heard. 
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POINT FOR DETERMINATION 

 Whether the accused persons on the alleged day of 

occurrence, being members of an unlawful assembly 

committed rioting with deadly weapons and also caused 

grievous hurt to the husband of the informant in prosecution 

of the common object of their unlawful assembly and thereby 

committed offences U/s 147/148/325/149 of the IPC? 

 Whether on the same day of occurrence, the accused 

persons also caused hurt to the informant and also caused 

mischief by setting fire on the dwelling house of the 

informant in prosecution of the common object of their 

unlawful assembly and thereby committed offences U/s 

323/436/149 of the IPC? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have perused the evidence on record and have also considered the 

arguments advanced by the learned counsel for both the sides. 

6. PW1 (Musst. Samsun Nehar) is the informant of this case. Her evidence 

is clear to the fact that on 12.1.2015 while she was returning from the 

Social welfare office to her house, she saw that her house was burning. 

She also saw accused Saiful, Abdul Khalek and Salema Khatun running 

away from her house. She shouted at the sight of it and with the help 

of the villagers, the fire was doused. Then, accused Salema, Saiful 

Islam, Abdul Khalek, Nur Jahan, Abdul Gani, Rashidul Islam, Nur Islam 

and Kajimuddin came being armed with dao, lathi ect to her compound 

and Abdul Khalek cut off the ear of her husband with a dao and other 

accused persons assaulted her husband causing injuries. Accused Nur 

Jahan and Salema inflicted blows with lathi on her head and she 

sustained injuries. Accused persons also snatched away a bag from her 

which contained a cash of Rs.5000/-, some land documents, one 
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disability certificate, one Samsung mobile and one voter I/D card. When 

the neighboring people came, the accused persons fled away.  

7. The evidence of PW2 (Musst. Lutfur Nehar) goes to show that on the 

alleged day of incident, while she was taking her cattle to the grazing 

field near the house of the informant, she saw the house of the 

informant burning and the accused persons namely Saiful, Abdul 

Khalek, Salema running away from the PO. After some time, her sister 

i.e. the informant and her husband came and raised alarm. Then, the 

accused persons came in a body and accused Rashidul cut off the ear of 

her brother-in-law with a dao and accused Nur Jahan, Rashidul, Nur 

Islam and Kajimuddin assaulted her husband with lathi. Accused Nur 

Jahan, Rashidul and Nur Islam assaulted her sister and accused Salema 

snatched away a bag from the hands of the informant which contained 

certain cash and other articles and documents. Police seized a split 

bamboo from the PO vide seizure list which is Ext-2 and Ext-2 (1) is her 

signature.  

8. The evidence of PW3 (Abdul Jabbar) goes to show that on the alleged 

day of occurrence, he saw people running helter skelter and also saw 

the house of the informant burning. Police came and seized a split 

bamboo and he put signature on the seizure list which is Ext-2. Material 

Ext-1 is the said split bamboo. PW4 (Musst. Maleka Khatoon) deposed 

that on the day of the occurrence, the house of the informant was seen 

burning and accused persons assaulted PW1 and also assaulted her 

husband. PW5 (Moinul Haque) deposed that on the day of occurrence, 

the house of PW1 was burning and he helped in putting the fire down. 

Police visited the PO and seized a split bamboo and he put his signature 

as a seizure witness. PW6 (Dr. Sangita Sharma) had examined the 

injured namely Samsun Nehar on 12.1.2012 and found lacerated wound 

on her head and superficial tenderness on her back. On examination of 

injured Amjad Ali, avulsion of left ear lobe, tenderness of back and 
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aversion on right side of lower lip were found. PW6 proved the medical 

report as Ext-3 and proved the signature as Ext-3 (1). 

9. PW7 (Dhiren Kakati) has investigated into the case. He visited the PO, 

prepared sketch map, recorded the statements of available witnesses, 

seized a split bamboo from the PO and also collected the medical report 

of the injured persons. Finally, he laid the chargesheet against the 

accused persons which is Ext-5. He proved the sketch map as Ext-4 and 

also the four pieces of split bamboo (Half burnt) as Material Ext-1. 

10. PW9 (Amzad Ali) had deposed that on the alleged day of occurrence, 

while he returned home along with his wife, he found that his house 

was on fire. The accused Saiful and Khalek were found coming out from 

the house. All other accused persons came at that time and started 

assaulted them. Saiful, Khalek, Nur Jahan, Saleha and Kajimuddin 

assaulted him and he fell down and received injuries on his ear and 

back. Accused persons also assaulted his wife. It has also been deposed 

by him that the accused persons also snatched away a bag from the 

hands of his wife which contained a cash of Rs.5000/- and some land 

documents.  

11. What is important to point out here is that both the injured persons 

have been examined in this case as PW1 and PW9. It appears from the 

evidence of PW1 that when she saw her house burning, she also 

noticed the accused persons running away from her house. This was 

stated by PW2 who is the sister of PW1. However, rest of the witnesses 

have not seen the accused persons running from the PO at that time. 

This evidence appears to me to be highly improbable. Even if it is 

assumed for a moment that the accused persons set fire to the house 

of PW1, but it is highly improbable that they could be noticed by 

anyone running from the PO and more so when the evidence on record 

is that the house was burning when the same was noticed by the 

witnesses. The accused persons can be seen by anyone only when they 
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would remain at the PO for sometimes after setting fire to the house 

which is otherwise highly improbable. Nobody would remain at or near 

the place where he would set a house to ablaze. This is absolutely 

incompatible to ordinary human nature and so, I hesitate to believe the 

evidence of the witnesses that the accused persons were noticed 

running away from the PO when the house was already burning. 

Moreover, as per the evidence of PW1 herself, her four children were in 

the house which caught fire on that day. But none of the said children 

was examined by the prosecution to show as to who set fire to the 

house and also that what had exactly happened. They could have 

thrown light on the facts as they were inside the very house which was 

on fire.  

12. Moreover, it further appears from the evidence of PW1 that the houses 

of the accused persons were also situated in the same neighbourhood 

and so, in my considered opinion, the presence of the accused persons 

at the PO at the time when the house of PW1 was burning is not a 

surprise as their presence is natural being the residents of the same 

neighbourhood.  

13. This is again important to point out here that the credibility of the 

evidence of a witness becomes doubtful when his evidence is found to 

be full of contradiction. This is settled position of law. In the present 

case, it appears from the evidence of PW1 that a lot many 

contradictions were suggested to the witness which she however, 

denied. But the defence proved those contradictions through the 

evidence of PW7 who is the investigating officer. PW7 clearly stated 

that PW1 did not state to him that accused Abdul Khalek cut off the ear 

of her husband with a dao. She also did not state to PW7 that accused 

Nurjahan and Salema inflicted blows on her head with lathi and she 

sustained injuries. PW2 who claimed herself to be an eye witness of the 

incident omitted to state before the investigating officer that accused 

Rashidul cut off the left ear of her brother-in-law with a dao and also 
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that accused Nur Janah, Nur Islam and Rashidul assaulted PW1 and 

accused Salema snatched away a bag containing some cash and 

valuable articles. Similarly, PW4 omitted to state to police that accused 

Sahidul, Abdul Khalek, Gani, Salema and another woman assaulted PW1 

with lathi and she sustained injuries on her head. She also did not state 

to police that Abdul Khalek cut off the ear of Amjad Ali with a dao. All 

the aforesaid contradictions have been duly proved through the 

investigating officer by the defence. In my considered opinion, these 

facts are vital as far as the allegations levelled by the prosecution is 

concerned but interestingly enough, the witnesses failed to state these 

vital facts before the investigating officer even though their memory, at 

that time was fresh. Therefore, the evidence given by the witnesses 

above cannot be safely relied on for arriving at a definite conclusion 

regarding the guilt of the accused persons. 

14. It further appears from the evidence of PW1 and also PW8 that the 

accused persons also filed a case against the present informant and 

others and they even got bail in that case. PW1 also admitted in her 

evidence that there are land disputes between the accused persons and 

the family of the informant. In view of the above position, the 

possibility of false implication cannot be ruled out. Moreover, none of 

the independent witness from the neighbourhood was examined by the 

prosecution to lend extra credence to the version of the prosecution 

despite the fact that the alleged occurrence took place in broad 

daylight. Moreover, PW3 and PW5 who appear to be from the same 

neighbors and also appear to be independent witnesses did not support 

the case of the prosecution except to the extent that the house of the 

informant was burning on the day of occurrence and they helped in 

dousing the fire. Their evidence does not go to show that any marpit 

took place at the PO on the said day. Even if their evidence is believed 

to the extent that they helped in dousing the fire of the house but there 

is no reasons why they would not see the occurrence of “marpit” as 
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they must have to be at the PO and the alleged incident took place 

immediately after the burning of the house. Thus, in view of the fact 

that the independent witnesses examined by the prosecution did not 

support the core allegations of the prosecution case, in my humble 

opinion, the prosecution version cannot be considered to be a gospel 

truth. 

15. In the result and for the reasons and discussions made herein 

above, I have no hesitation in my mind in holding that the prosecution 

has failed to prove its case against the accused personsbeyond all 

reasonable doubts. They are hence, not found guilty of any 

offence as charged and as such, acquitted of the same and set 

at liberty forthwith. 

16. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

Given under my hand and seal of this court on the 8thday of 

July/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
Sonitpur:: Tezpur. 

 


